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public works. In this case negligence must be alleged in order to make out a 
nuisance. Transport Co. v. Chicago, 99 U. S. 635. 

Railroads — Accident at Crossing — Signals — Question for Jury. — 
Goodwin et ux. v. Central R. R. of New Jersey, 64 Atl. Rep. 134. — Where 
a train ran into the hind wheel of a wagon passing over a railroad crossing, 
held, that in view of the positive testimony of the plaintiff that the statutory 
signals were not given, corroborated by circumstantial testimony, that ques- 
tion should have been submitted to the jury, notwithstanding the positive tes- 
timony of the defendant's witnesses to the contrary. Gummer, C. J., and 
Reed, Green, Gray and Dill, JJ., dissenting. 

Where several witnesses testify that an engine bell was ringing as the 
train approached the crossing, and one witness who was in a position to hear, 
testifies that he did not hear the bell rung, the question whether the bell was 
rung must be submitted to the jury. Atchison, T. & S. F. R. Co. v. Feehan, 
149 111. 202. So, where persons near the track did not hear any signals and 
certain members of the train crew testified that the bell was rung, it was 
decided that it was a question of fact for the jury. Reed v. Chicago, St. P. 
and M. & O. Ry. Co., 74 Iowa 188; McDufHe v. Lake Shore and M. S. Ry. 
Co., 98 Mich. 356. For, the position and situation of the witnesses, the atten- 
tion they were giving, and their credibility, are questions for the jury, and 
hence it is proper to submit to them the ultimate fact as to whether or not 
the bell was ringing. Murray v. Missouri Pac. Ry. Co., 101 Mo. 236. And, 
in such a case, where conflicting testimony is given on both sides, the determi- 
nation of the question is for the jury. Ernst v. Hudson River R. Co., 24 
Howard Practice 97; 32 Howard Practice, 262. 

Railroad — Crossing Accident — Contributory Negligence. — Legano v. 
New York Cent, and H. R. R. Co. — 99 N. Y. Supp. 1103. Where, in an 
action for injuries to a girl five years and ten months old, who was struck by 
a locomotive at a crossing, it did not appear from any of the plaintiff's evi- 
dence that she looked in the direction from whence the locomotive approached, 
or that she exercised any care, held that there should have been a non-suit 
Spring & Kruse, JJ., dissenting. 

A child must exercise such care and diligence at a railway crossing as 
would reasonably be expected from its age and intelligence at the time. Bal- 
timore & O. Ry. Co. v. Breinig, 25 Md. 378. Nor could the child recover if it 
failed in this, even though the jury should find negligence on the part of the 
defendant Baltimore & 0. Ry. Co. v. Breinig, supra. It has been held that 
a child seven years of age, could not be deemed, as a matter of law, to be sui 
juris so as to be chargeable with negligence, but that it presented a question 
for the jury. Stone v. Dry Dock Ry. Co., 115 N. Y. 104. A child four or five 
years is not, as a matter of law, chargeable with contributory negligence, and 
barred from recovery in action brought by him, because he did not exercise 
reasonable care to avoid injury. W estbrook v. Mobile & Ohio Ry. Co., 66 
Miss. 560. The child's capacity is always the measure of his responsibility 
and if he has not the ability to foresee and avoid danger, negligence will 
never be imputed to him. Philadelphia Ry. Co. v. Layer, 112 Pa. St. 414. 

Street Railroads — Injuries to Pedestrians — Contributory Negligence 
— Defective Hearing. — Adams v. Boston & N. St. Ry. Co. — 78 N. E. 117 



